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Federal Energy Regulatory Commission 
Washington, D.C. 20426 

HAY 0 8 2018 Re: FOIA No. FY18-73, 
Notice of Intent to Release 

VIA EMAIL AND REGULAR MAIL 
Kimberly Ognisty 
Winston & Strawn 
1700 K Street NW 
Washington, DC 20006 
kognisty@winston.com 

Dear Ms. Ognisty: 

Pursuant to the Federal Energy Regulatory Commission's (FERC or Commission) 
FOIA regulations, 18 C.F.R. § 388.108 (2017), you are hereby notified that the 
Commission intends to release portions of the documents requested by Ms. Janlee Watson 
pursuant to the Freedom of Information Act (FOIA). 1 Specifically, Ms. Watson requests 
"Nevada Hydro Company Inc.'s (Nevada Hydro) response to FERC's January 13, 2018 
deficiency letter regarding the Lake Elsinore Advanced Pumped Storage Project under 
Docket No. P-14227." The relevant documents are identified in the Commission's 
database under Accession Nos. 20180403-4005 and 20180404-0013. 

By letter dated April 20, 2018, the Commission notified you of Ms. Watson's 
request, and provided five business days in which to submit comments regarding release 
of the documents. On April 27, 2018 you submitted comments opposing release of the 
documents, which include Nevada Hydro's rate information and other financial details of 
Nevada Hydro's agreements with potential water suppliers for the Lake Elsinore Advanced 
Pumped Storage Project. In particular, you argued that public disclosure of certain portions 
of the documents would reveal Nevada Hydro's internal business strategies, trade secrets, 
deliberations and views of negotiations, and that it is exempt from disclosure under FOIA 
Exemption 4.2 

Commission staff agrees in part with your arguments concerning the applicability 
of FOIA Exemption 4, which protects from disclosure "trade secrets and commercial or 
financial information obtained from a person and privileged or confidential." As stated in 
National Parks & Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974), 

1 5 U.S.C. § 552(a) as amended by the FOIA Improvement Act of2016, Pub. L. No. 
114-185, 130 Stat. 538 (2016). 

2 See 5 U.S.C. §552(b)(4) (protecting from disclosure certain confidential 
commercial information). 
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commercial or financial information that is required to be submitted may be protected from 
release if it is "likely to have either of the following effects: (1) impair the Government's 
ability to obtain necessary information in the future; or (2) cause substantial harm to the 
competitive position of the person from whom the information was obtained." 

Accordingly, the portions of the documents that are protected from release pursuant 
to FOIA Exemption 4 will not be disclosed. The remaining portions of the document will 
be released in their entirety. 

The redacted documents that will be released to the requester are enclosed for your 
information, and will be made publicly available no sooner than five calendar days from 
the date of this letter. See 18 C.F.R. § 388.l 12(e). 

Attachments: (2) 

cc: Janlee Watson (without enclosures) 

Sincerely, 

iun~ 
Leonard Tao 
Director 
Office of External Affairs 



      
KIMBERLY OGNISTY 

Partner 
(202) 282-5217 

kognisty@winston.com 
April 27, 2018 

VIA ELECTRONIC MAIL 

Leonard M. Tao 
Director, Office of External Affairs 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 
foia-ceii@ferc.gov 

Re: FOIA No. FY18-073 
Objection of The Nevada Hydro Company Inc. to Release of Confidential 
Information 

  
Dear Mr. Tao: 

This letter responds to your letter and e-mail dated April 20, 2018, concerning Jannlee 
Watson’s Freedom of Information Act (“FOIA”) request, FOIA No. FY18-073, submitted to the 
Federal Energy Regulatory Commission (“Commission” or “FERC”) on April 3, 2018.  Ms. 
Watson requests copies of two documents1 filed by The Nevada Hydro Company Inc. (“Nevada 
Hydro”) concerning Nevada Hydro’s original license application to construct, own, and operate 
the Lake Elsinore Advanced Pumped Storage Project No. 14227 (“LEAPS” or “Project”).  The 
document requested by Ms. Watson was filed by Nevada Hydro in response to an additional 
information request issued by FERC staff on January 3, 2018 (“AIR Letter”).   

Nevada Hydro strongly objects to the public disclosure of the confidential portions of the 
requested document because it contains sensitive commercial information, the release of which 
would cause substantial harm to the competitive position of Nevada Hydro.  In particular, portions 
of Nevada Hydro’s “Confidential Response to Additional Information Request Number 6” 
(“Attachment B-6”), which portions were submitted to the Commission voluntarily, contains 
Nevada Hydro’s internal business deliberations, strategies, and views of negotiations.  As 
explained below, the confidential portions of Attachment B-6 fall squarely into FOIA 
Exemption 4, which provides for the protection of such sensitive commercial information.2  A 

                                                 
1 eLibrary Accession Nos. 20180403-4005 and 20180404-0013.  The document referenced as eLibrary Accession 
No. 20180404-0013 is a copy of the cover letter for the entire April 3 submission, which is already publicly available 
at Accession No. 20180403-4006.  As such, Nevada Hydro has no objection to the release of the document with 
Accession No. 20180404-0013.  The remainder of this letter concerns Nevada Hydro’s objections to the release of 
confidential portions of the document with Accession No. 20180403-4005.  
2 See 5 U.S.C. § 552(b)(4). 
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redacted version of Attachment B-6 with the confidential information removed is included 
herewith as Attachment 1. 

A. Background 
 
On October 2, 2017, Nevada Hydro filed an application for an original license for the 

Project.  On January 3, 2018, the Commission issued an AIR Letter requesting, among other 
things:3 

 
• The specific source(s) of water Nevada Hydro plans to use to maintain the operational 

level of Lake Elsinore.4 
 

• An agreement in principle with the water users that describes the respective roles of 
each party and includes each party’s concerns relative to entering into a long-term water 
supply contract with Nevada Hydro.5 
 

• An agreement in principle that identifies the respective roles of each party and each 
party’s concerns relative to entering into a long-term operation and maintenance 
contract with Nevada Hydro.6 

 
Licensees are typically required to obtain such agreements within five years of license issuance.7  
However, in this case, the Commission has requested agreements in principle with potential water 
suppliers, including Elsinore Valley Municipal Water District (“EVMWD”), with whom Nevada 
Hydro is currently engaged in ongoing litigation regarding a previous attempt to develop a pumped 
storage project at the same site (Project No. 11858) as co-applicants.  Because Commission staff’s 
AIR Letter requested evidence of agreements that are not typically required until much later in the 
licensing process (five years after license issuance), Nevada Hydro and EVMWD agreed to a stay 
of the litigation to facilitate agreement with respect to water supply.8   
 

Nevada Hydro has been diligently engaged in executing a strategy to obtain agreements in 
principle with respect to water supply and reservoir operations.  As of the due date by which 
Nevada Hydro was required to respond to the Commission’s AIR Letter (April 3, 2018), it had not 
succeeded in completing these rushed negotiations.  Notwithstanding, to assist the Commission in 
its review of the license application, Nevada Hydro voluntarily submitted Section 3.0 of 
Attachment B-6, which includes Nevada Hydro’s internal strategies and plans for its negotiations 
with potential counterparties to agreements in principle, in order to address the request in the 
Commission’s AIR Letter.  Attachment B-6, which is labeled as “Confidential,” summarizes the 

                                                 
3 Deficiency of License Application and Request for Additional Information, Schedule B, Additional Information 
Requests, Project No. 14227-003, Accession No. 20180103-3012 (issued Jan. 3, 2018) (“AIR Letter”). 
4 Id. at B-2. 
5 Id. 
6 Id. at B-3. 
7 See Standard Article 5 in L-Form L-1.  
8 Attachment 2 includes a copy of the stay order. 
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status of Nevada Hydro’s negotiations with several entities, including Nevada Hydro’s internal 
assessment of the key issues in each negotiation, and details next steps.  As explained below, these 
analyses represent highly confidential internal deliberations, the release of which could 
substantially impair Nevada Hydro’s negotiating position.   

 
Therefore, Section 3.0 of Attachment B-6 should not be released to the public until 

agreements in principle have been executed and filed with the Commission because they evidence 
Nevada Hydro’s strategy for the timing, sequence, and nature of the engagement of potential 
counterparties.  As noted, the Commission has placed Nevada Hydro is a highly unusual, and 
frankly unfair, position by forcing it to enter into water supply or other easement arrangements 
prior to the Commission’s acceptance of the license application (rather than within five years of 
license issuance as is required of all other license applicants).  At a minimum, the Commission 
should protect any information submitted by Nevada Hydro concerning its strategy to execute 
these agreements in principle. 
 
B. FOIA Exemption 4 
 

FOIA Exemption 4 protects from disclosure “trade secrets and commercial or financial 
information obtained from a person and privileged or confidential.”9  Section 388.107(d) of the 
Commission’s implementing regulations, which is modeled after FOIA Exemption 4, also makes 
such information “exempt from disclosure.”10  Courts apply a different standard for FOIA 
Exemption 4 depending on whether the information requested was voluntarily provided to the 
agency or compelled by the agency. 

 
Where information is voluntarily submitted to an agency, as it was here, “the presumption 

is that [the submitter’s] interest will be threatened by disclosure . . . .”11  Thus, voluntarily provided 
information will be treated as confidential under FOIA Exemption 4 if it is “of a kind that the 
provider would not customarily make available to the public.”12  Courts apply this assessment by 
evaluating “how the particular party customarily treats the information, not how the industry as a 
whole treats the information.”13   

 
The Soghoian decision provides a helpful example of this analysis.14  In that case, 

representatives of the music and movie industries, including the Recording Industry Association 
of America (“RIAA”), voluntarily furnished a number of documents to the Office of Management 
and Budget (“OMB”) regarding their efforts to promote the legitimate use of copyrighted 
                                                 
9 5 U.S.C. § 552(b)(4).  The Commission has broadly defined “commercial” to include anything "pertaining or relating 
to or dealing with commerce,” and records are commercial so long as the submitter has a “commercial interest” in 
them. Central Maine Power Co., 72 FERC ¶ 61,118, at p. 61,680 (1995). 
10 18 C.F.R. § 388.107(d). 
11 Critical Mass Energy Project v. Nuclear Regulatory Comm’n, 975 F.2d 871, 878 (D.C. Cir. 1992) (en banc). 
12 Id. at 872; accord Forest Cnty. Potawatomi Cmty. v. Zinke, 278 F. Supp. 3d 181, 202 (D.D.C. 2017); 100Reporters 
LLC v. United States Dep't of Justice, 248 F. Supp. 3d 115, 138 (D.D.C. 2017). 
13 Soghoian v. Office of Mgmt. & Budget, 932 F. Supp. 2d 167, 176 (D.D.C. 2013) (quoting Ctr. for Auto Safety v. 
Nat'l Highway Traffic Safety Admin., 244 F.3d 144, 148 (D.C. Cir. 2001)). 
14 932 F. Supp. 2d 167. 
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information.15  Thereafter, plaintiff Soghoian submitted a FOIA request to OMB requesting 
documents concerning the industries’ internal negotiations with a number of public and private 
entities.16  OMB refused to release certain documents, citing (among others) FOIA Exemption 4.17  
Soghoian then filed suit. 

 
The district court affirmed OMB’s refusal to release the documents.  In support of its 

conclusion, the district court relied on RIAA’s affidavit, which provided: (1) “the information 
OMB is withholding, at RIAA’s request . . . is of a kind that RIAA and its members customarily 
would not release to the public;” (2) “RIAA and its members do not customarily disclose 
preliminary contractual negotiations to the public;” and (3) “RIAA does not disclose negotiating 
drafts with the public, even if the final agreement is later made public.”18  The district court also 
noted that although it was not dispositive, “the fact that the redacted documents are labeled 
‘DRAFT PRIVILEGED AND CONFIDENTIAL’ . . . suggests that the documents at issue were 
in fact intended to remain confidential until their final version was released.”19     

 
A different test applies to the disclosure of information where the submission of the 

information was compelled by the agency.  FOIA Exemption 4 forecloses the release of 
confidential commercial information where disclosure “would be likely either ‘(1) to impair the 
Government's ability to obtain necessary information in the future; or (2) to cause substantial harm 
to the competitive position of the person from whom the information was obtained.’”20  An agency 
may prevail against a FOIA challenge by showing that either prong of this test applies.21   

 
With respect to the “substantial harm” prong, the applicability of FOIA Exemption 4 rests 

on what information can be gleaned from the disputed records about the company's commercial 
enterprises and whether that information can be used affirmatively by the company's 
competitors.”22  Thus, courts have found that FOIA Exemption 4 applies where documents provide 
“a free roadmap” to competitors that would allow competitors to “exploit weaknesses.”23  As one 
court explained, FOIA Exemption 4 applies where the requested information would reveal 
“internal deliberative process[es],” which “would give competitors an unfair peek into the 
company's operations.”24 

 

                                                 
15 Id. at 171-72. 
16 Id. 
17 Id. at 172. 
18 Id. at 176. 
19 Id. 
20 Critical Mass, 975 F.2d at 878 (quoting Nat'l Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 
1974)); accord, e.g., 100Reporters, 248 F. Supp. 3d at 138.   
21 100 Reporters, 248 F. Supp. 3d at 138. 
22 Pub. Citizen v. United States Dep't of Health & Human Servs., 66 F. Supp. 3d 196, 209 (D.D.C. 2014) (emphasis 
added). 
23 Id. at 210, 213. 
24 Munger, Tolles & Olson LLP ex rel. Am. Mgmt. Servs. LLC v. U.S. Dep't of Army, 58 F. Supp. 3d 1050, 1058 (C.D. 
Cal. 2014). 
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Voluntariness:  Although there is not a precise line delineating when documents are 
submitted “voluntarily,” courts have provided guideposts.  On the one hand, a disclosure is not 
voluntary where “any legal authority compels its submission, including informal mandates that 
call for the submission of the information as a condition of doing business with the government.”25  
However, on the other hand, a disclosure is considered voluntary where “documents [are] collected 
by a government agency merely to aid in formulating effective policies.”26   

 
C. Section 3.0 of Attachment B-6 was Voluntarily Submitted to FERC and Nevada 

Hydro Does Not Make Public Documents Containing its Internal Analyses of Ongoing 
Negotiations 

 
FOIA Exemption 4 squarely applies to Section 3.0 of Attachment B-6 because: (1) Nevada 

Hydro voluntarily submitted this section to the Commission; and (2) Nevada Hydro would never 
make Section 3.0 available to the public. 

 
First, Nevada Hydro voluntarily submitted Section 3.0 of Attachment B-6 to assist FERC 

staff with its review of the license application.  Although Attachment B-6 is titled “Confidential 
Response to Additional Information Request Number 6,” Nevada Hydro was in no way compelled 
by the Commission’s request to disclose the information included in Section 3.0.  This is because 
the Commission requested Nevada Hydro provide “[a]n agreement in principle” with the identified 
water users.27  As explained above, because this request was so premature given that all other 
licensees are allowed up to five years from license issuance to obtain such agreements, Nevada 
Hydro was unable to successfully negotiate agreements in principle with key parties during the 
short 90-day period allotted by the Commission.  Had Nevada Hydro successfully executed 
agreements in principle, Nevada Hydro agrees that it would have been compelled to furnish these 
agreements.  However, Nevada Hydro was under no obligation to furnish information about its 
efforts to reach these agreements in principle.28  Indeed, Nevada Hydro would not have submitted 
Section 3.0 of Attachment B-6 to the Commission if there was a risk of disclosure.29  Nevada 
Hydro provided this information because it is in the unenviable position of having to weigh the 
risk of not responding to the Commission in the absence of agreements in principle, which could 
lead to dismissal of the license application, with the risk of submitting confidential information in 
an effort to demonstrate to the Commission that Nevada Hydro is diligently seeking the requested 
agreements in principle. 

 

                                                 
25 Forest Cnty., 278 F. Supp. 3d at 202 (internal citation and quotations omitted). 
26 Id. (internal citation and quotations omitted). 
27 AIR Letter at B-2, B-3. 
28 Cf. Critical Mass, 975 F.2d at 878 (“[When a FOIA request is made for information that is furnished on a voluntary 
basis . . . the purpose served by [Exemption 4] . . . is that of encouraging cooperation with the Government by persons 
having information useful to officials.”) (internal citation and quotations omitted).   
29 Because negotiations could not be completed in the short 90-day period allotted by the Commission and to be 
responsive to the Commission’s AIR Letter, Nevada Hydro voluntarily chose to explain to the Commission what 
actions it had taken to facilitate the agreements in principle and its plan to obtain these agreements in principle as soon 
as possible. 
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Second, because Nevada Hydro’s disclosure was voluntary, the pertinent question for the 
Commission is whether Section 3.0 of Attachment B-6 is “of a kind that the provider would . . . 
customarily make available to the public.”30  It is not.  Nevada Hydro does not (and would never) 
disclose to the public its internal deliberations and assessments of ongoing negotiations.  Nevada 
Hydro does not publicly release information about its negotiations, even after the ultimate 
agreements in principle are released.  Nevada Hydro’s treatment of such information is confirmed 
by the fact that the word “Confidential” appears in the title of the Attachment B-6. 

 
These facts make the issue now before the Commission virtually indistinguishable from 

the court’s analysis in Soghoian.  As in Soghoian, representatives from Nevada Hydro can aver 
that the information is “of a kind that [Nevada Hydro] customarily would not release to the 
public.”31  In addition, “[Nevada Hydro] do[es] not customarily disclose preliminary contractual 
negotiations to the public.”32  And, “[Nevada Hydro] does not disclose negotiating drafts with the 
public, even if the final agreement is later made public.”33  Given these facts (and the absence of 
any other indication to the contrary), Soghoian stands squarely for the conclusion that FOIA 
Exemption 4 applies to prevent the public disclosure of Section 3.0 of Attachment B-6.    

 
D. Even if Section 3.0 of Attachment B-6 Were Compelled by the Commission, FOIA 

Exemption 4 Would Apply Because Disclosing This Information Would Cause 
Substantial Harm to Nevada Hydro’s Competitive Position 

Even assuming that Nevada Hydro was compelled to submit the confidential portions of 
Attachment B-6 to the Commission (which is not the case), FOIA Exemption 4 would nevertheless 
apply because disclosing this information would result in certain, substantial harm to Nevada 
Hydro’s competitive position in ongoing negotiations.  In particular, disclosing Section 3.0 of 
Attachment B-6 would provide crucial information to the parties with whom Nevada Hydro is 
currently negotiating.  Those parties could confer and strategize to make unreasonable demands 
on Nevada Hydro because of the immediate need for evidence of agreements in principle.  As a 
result, disclosure of Nevada Hydro’s negotiation strategy would be detrimental to Nevada Hydro’s 
negotiating position. 

 
Moreover, the harm extends beyond the negotiations here.  Disclosure of Section 3.0 of 

Attachment B-6 could provide all of Nevada Hydro’s competitors and future partners with key 
insights into Nevada Hydro’s internal deliberative process, which could be strategically deployed 
against Nevada Hydro in future negotiations.  While in this case Nevada Hydro does not have 
competitors in the traditional sense because the Commission rules disallow competing license 
applications, there are many stakeholders who have expressed opposition to the Project, or 
components of the Project, including Ms. Watson, who could use the information about Nevada 
Hydro’s negotiating strategy to sabotage the negotiations.  In addition, should Nevada Hydro’s 
current negotiations falter and should it need to find additional water supply partners, those 
                                                 
30 Critical Mass, 975 F.2d at 872. 
31 932 F. Supp. 2d at 176. 
32 Id. 
33 Id. 
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potential partners could maximize their negotiating position, to the detriment of Nevada Hydro 
(and electric ratepayers), if they are aware of the previous potential partners with whom Nevada 
Hydro engaged in failed negotiations.34 

 
In short, Nevada Hydro would face substantial, real harms from the disclosure of Section 

3.0 of Attachment B-6.  Disclosure of Section 3.0 would reveal to the public—including Nevada 
Hydro’s competitors and counterparties—internal deliberations and views about ongoing 
negotiations.  This is the very heart of the confidential commercial information that FOIA 
Exemption 4 seeks to protect.   

 
E.  Conclusion 
 

For the reasons explained above, the Commission should apply FOIA Exemption 4 to 
prevent the public disclosure of Section 3.0 of Attachment B-6, which contains sensitive 
information about the internal deliberations of ongoing negotiations.  While Section 3.0 of 
Attachment B-6 was voluntarily furnished to the Commission, this information would be exempt 
from disclosure even if it is assumed that Nevada Hydro was compelled to provide it.   

 
To aid the Commission in segregating the confidential information from the public 

information, Attachment 1 included herewith contains a redacted copy of Attachment B-6 with 
Section 3.0 removed.  Further, please note that upon the successful completion of negotiations 
with potential water suppliers and EVMWD, Nevada Hydro intends to promptly submit to the 
Commission the requested agreements in principle.   

 
Please contact the undersigned if you have any questions about this response letter. 
 
 

Respectfully submitted, 
 
/s/ Kimberly Ognisty 
Kimberly Ognisty 
Winston & Strawn LLP 
1700 K Street N.W. 
Washington, D.C. 20006 
(202) 282-5217 
kognisty@winston.com 

 
 
Enclosures 
 

                                                 
34 New Hampshire Right to Life v. U.S. Dep’t of Health and Human Servs., 778 F.3d 43, 51 (1st Cir. 2015) ([A] 
“potential future competitor could take advantage of the institutional knowledge contained in the [document] . . . to 
compete” with [the filer]). 

AmericasActive:12026730.3 
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Nevada Hydro’s Confidential Response to Additional Information Request Number 6  

 

 

Since the issuance of the Commission’s January 3, 2018 letter, Nevada Hydro has engaged 
in numerous meetings and conversations with key parties in the watershed that are intended to 
reach agreement on a number of issues associated with the LEAPS project that will: (i) achieve 
the purpose of the LEAPS project to generate hydropower at Lake Elsinore; (ii) improve the 
quality of water at Lake Elsinore by arranging for the importation of better-quality water; and 
(iii) enhance the fishery and recreational benefits of Lake Elsinore to the public. 

As described below in the context of the proposed agreements in principle, Nevada Hydro 
is proposing to “pre-purchase” 15,000 acre-feet of water that would be used to fill Decker 
Reservoir and raise the level of Lake Elsinore by three feet.  In addition, Nevada Hydro would 
enter into a long-term water purchase agreement that would involve purchasing sufficient 
water to offset the incremental evaporative losses at Lake Elsinore associated with the LEAPS 
project.  Taken together, these water purchases would ensure that the elevation of Lake 
Elsinore with the LEAPS project would always be higher than the elevation of Lake Elsinore 
without the LEAPS project.  

Furthermore, Nevada Hydro has been engaged in ongoing discussions with the Total 
Maximum Daily Load (“TMDL”) Task Force, which is a group composed of the responsible 
agencies and dischargers in Lake Elsinore that work jointly to implement requirements of 
TMDLs in Lake Elsinore because Lake Elsinore is listed as an impaired waterbody pursuant to 
Section 303(d) of the Clean Water Act.1  As described in the Final License Application, the 
operation of the LEAPS project is anticipated to have the effect of aerating Lake Elsinore much 
more thoroughly than is the case at present.  By increasing levels of dissolved oxygen in Lake 
Elsinore, Nevada Hydro believes that Lake Elsinore will be able to support substantially larger 
and more robust populations of warm water fish, which in turn will substantially enhance 
recreation and fishing at Lake Elsinore. 

1.0. The Operational Regime of Lake Elsinore 

Maintaining stable operating conditions at Lake Elsinore is critical for the water quality of 
Lake Elsinore.  However, operation of the LEAPS project would not be affected by variations the 
water level in Lake Elsinore, even during drought periods.  This section provides background 
information on: (i) the underlying hydrology of Lake Elsinore; (ii) the way that the natural 
hydrology of Lake Elsinore is being modified by the discharge of recycled water by Elsinore 

                                                      
1
/ The members of the TMDL Task Force include the following:  U.S. Forest Service; U.S. Air Force (March Air Reserve Base); 

March Joint Powers Authority; California Department of Transportation; California Department of Fish and Wildlife; County 
of Riverside; Riverside County Flood Control and Water Conservation District; Eastern Municipal Water District; Elsinore 
Valley Municipal Water District; Western Riverside County Agricultural Coalition; City of Lake Elsinore; City of Canyon Lake; 
City of San Jacinto; City of Perris; City of Moreno Valley; City of Murrieta; City of Riverside; and, City of Beaumont.  The Santa 
Ana Regional Water Quality Control Board is a signatory to the TMDL Task Force Agreement and serves as an advisory 
member of the TMDL Task Force. 
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Valley Municipal Water District (“EVMWD”); and (iii) the agreements that require EVMWD to 
manage the elevation of Lake Elsinore within certain established parameters.  While 
maintaining operational control over Lake Elsinore is complicated, for the reasons discussed 
below, Nevada Hydro will be able to ensure proper operation of the LEAPS project regardless of 
the actions taken (or not taken) by either EVMWD or the City of Lake Elsinore (the “City”) and 
will contribute to the improvement of water quality in Lake Elsinore by providing additional 
water supplies for water quality purposes. 

Under the terms of the 1991 Agreement to Fill and Operate Lake Elsinore among the City, 
the Community Redevelopment Agency of Lake Elsinore, and EVMWD (the “1991 Agreement”, 
included in Attachment B-6 in the Public folder), EVMWD has: 

the duty to secure available water to fill and manage the elevation level of 
water in the Lake at or above approximately 1240 feet . . . . The District 
[EVMWD] shall regulate the inflow and the outflow of imported water into or 
from the Lake to manage the elevation level between 1240 feet as a minimum 
and 1249 feet as a maximum to the extent that these elevation levels are 
capable of being managed.  

The italicized language is, in essence, a force majeure clause that would excuse EVMWD from 
maintaining the level of Lake Elsinore at 1240 feet or higher during an extended drought.   

In 2003, the 1991 Agreement was superseded and replaced by the Lake Elsinore 
Comprehensive Water Management Agreement among the City, the Lake Elsinore 
Redevelopment Agency, and EVMWD (the “Comprehensive Agreement”, also included in 
Attachment B-6 in the Public folder).  Section 1.1 of the Comprehensive Agreement requires the 
City and EVMWD, to the extent feasible, to maintain the level of Lake Elsinore at a level of 
1,240 feet mean sea level (“msl”), and section 3.1 requires the City and EVMWD to “use their 
best efforts to implement the provisions herein for the purchase and delivery of Supplemental 
Water for Lake Elsinore replenishment when the Lake is below elevation 1,240 feet.”  The 
Comprehensive Agreement contemplates that the parties would refurbish the Island Wells, 
which were anticipated to provide up to 5,000 acre-feet of water per year (“afy”).  The parties 
to the Comprehensive Agreement also contemplated that, subject to the availability of funds 
and other environmental demands, recycled water would be made available by EVMWD when 
the level of Lake Elsinore dropped below 1,240 feet msl (section 3.5(B)).  The Comprehensive 
Agreement contemplated the LEAPS project where the City specifically “agrees to cooperate 
with the District [EVMWD] in analyzing and to discuss plans regarding the use of water stored in 
the Lake to implement the LEAPS project.”  Thus, even absent the LEAPS project, the City and 
EVWMD have pre-existing obligations to maintain the level of Lake Elsinore at or above 1,240 
feet msl, which is ample for the operation of the LEAPS project. 

As noted above and further discussed below, Nevada Hydro intends to purchase an 
additional volume of water (15,000 acre-feet) that will raise the water level in Lake Elsinore by 
approximately three feet and to purchase water to account for evaporation on an ongoing basis 
to ensure that the operation of the LEAPS project does not lower the water elevation in Lake 
Elsinore below the water level that would otherwise occur in the absence of the LEAPS project.  
As described in the Final License Application, the operation of the LEAPS project would cause a 
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maximum change in water levels of approximately two feet, which means that the three 
additional feet of water provided by Nevada Hydro would be capable of serving project 
operations and capable of providing additional water for other users of Lake Elsinore. 

2.0. Hydrology 

The Comprehensive Agreement, in discussing the obligations of EVMWD to acquire water 
for Lake Elsinore, uses the term “feasible,” and conditions EVMWD’s obligations on the 
availability of funds and the availability of water for other environmental demands.   

A recent analysis of the hydrology of Southern California (see “University of Arizona, 
Southern California Tree-Ring Study, also included in Attachment B-6 in the Public folder) 
performed by the University of Arizona for the California Department of Water Resources 
concluded that:  “the 2012-2016 drought was the worst 5-year drought in the past six 
centuries.”  Under such circumstances, therefore, it would not be reasonable to expect EVMWD 
to maintain water levels in Lake Elsinore above 1,240 feet msl.  It is important to note that, 
even though the elevation of Lake Elsinore dropped below 1,240 feet msl during this drought, 
Lake Elsinore did not go dry, which it has done twice in the past 85 years.  Thus, while not 
entirely meeting the elevation standards of the Comprehensive Agreement, it seems clear that 
EVMWD is largely fulfilling its obligation to maintain the elevation of Lake Elsinore, even during 
the worst drought in 600 years.  Importantly, even if water levels were below 1,240 feet msl, as 
they are currently as a result of an extended drought, the LEAPS project is capable of operating 
because the intake/outlet facilities will be able to intake and discharge water at a range of 
water levels, including levels below 1,235 feet msl. 

At present, EVMWD is discharging approximately 5.5 million gallons/day (“MGD”), or 
about 6,160 afy, of treated wastewater into Lake Elsinore.  EVMWD projects that, within four or 
five years, it will be able to discharge its full permitted 8 MGD, or about 9,000 afy, from its 
wastewater treatment plant.  In order to fully offset annual evaporative losses, EVMWD would 
need to discharge about 14,500 afy or about 13 MGD.  EVMWD projects that they will construct 
another 4 MGD of treatment capacity by 2021, which would bring the total wastewater 
discharge to 12 MGD, almost wholly offsetting evaporative losses.  Thus, by the time the LEAPS 
project is on-line, EVMWD will be in a position to manage Lake Elsinore elevations almost 
exclusively through the use of recycled water, which is impervious to drought.  In this way, as 
long as there is at least one wet year between 2018 and 2021 that serves to increase the 
elevation of Lake Elsinore above 1,240 feet msl, then EVMWD should be able to maintain the 
elevation of Lake Elsinore at a level wholly consistent with the Comprehensive Agreement. 

Confirming these conclusions is recent work by Dr. Michael Anderson of the University of 
California, Riverside.  Dr. Anderson found: 

Annual flows of the San Jacinto River into Lake Elsinore at USGS gage 
#11070500 for the period 1916-2014 ranged from 0 – 173,711 acre-feet/yr 
(Fig. 1a), while ungaged local runoff varied from 317 – 8,400 acre-feet/yr (Fig. 
1b); protracted drought conditions resulted in a number of years in the 1950’s-
1960’s in which the lake was dry. Additional sources of water will be needed to 
supplement natural flows to maintain an appropriate minimum operating 



4 | P a g e  

level for the lake. Recycled water is a preferred source of water; Elsinore 
Valley Municipal Water District typically delivers between 4,000 and 5,000 
acre-feet annually, with future scenarios considered within the TMDL revision 
as high as twice that. For example, addition of 9 MGD recycled water when 
the lake surface elevation drops below 1247 ft above MSL yielded an average 
elevation of 1248.0 ft and a minimum elevation of 1240.5 ft above MSL for the 
1916-2014 time period (compared with a number of years in which the lake 
was dry). 

    

Fig. 1. Annual runoff to Lake Elsinore from (a) San Jacinto River, recorded at USGS gage #11070500, and (b) local 
runoff estimated from precipitation records. 

Dr. Anderson’s work indicates that, notwithstanding the historical record of Lake Elsinore’s 
levels receding below 1,240 feet msl for extended periods, future lake levels – which will be 
supported by recycled water as well as natural runoff – are likely to be higher than elevation 
1,240 feet msl and fully adequate to meet the goals of the Comprehensive Agreement and to 
improve water quality in Lake Elsinore. 

Nevada Hydro is now proposing to purchase – on a one-time basis – approximately 15,000 
acre-feet for use by the LEAPS project.  That quantity of water would be sufficient to fill Decker 
Reservoir and add approximately 3 feet in elevation to Lake Elsinore.  The concept of adding 3 
feet of elevation to Lake Elsinore to avoid any adverse impacts on Lake Elsinore is derived from 
the engineering estimate that the operation of the LEAPS project could induce changes in the 
elevation of Lake Elsinore of up to 2 feet per day as part of the diurnal pattern.  Adding another 
foot of elevation ensures – with a margin of safety – that the elevation of Lake Elsinore with the 
LEAPS project will always be higher than the elevation of Lake Elsinore without the LEAPS 
project.  In this way, the LEAPS project will have essentially provided all of the water needed for 
its operation and provided additional water to improve water quality in Lake Elsinore. 

3.0. Negotiating Agreements in Principle – Current Status 
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4.0. Progress to Implement Plan 

Nevada Hydro requested that Professor Anderson provide a proposal to begin assessing 
the validity of this plan.  A copy of his initial proposal is in Attachment A-6 of the Public File.  In 
his proposal, Dr. Anderson sets out to answer the following questions: 

(i) What are the effects of supplemental water source supply (recycled water, Colorado 
River water or State Project water) on predicted water quality, including DO, chlorophyll a, 
nutrient and algal toxin levels? 

(ii) What are the effects of operating level on hydrodynamics and predicted water quality? 
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(iii) What are the limnological and hydrodynamic conditions in the upper reservoir during 
filling, transient storage and release, including heating, cooling, evaporation and sedimentation, 
compared with Lake Elsinore? 

(iv) What I/O design and operational strategy maximizes water quality in the lake while 
also maximizing energy storage and production? 

Nevada Hydro will report back to the Commission on the results of this study, which will 
require roughly 500 hours to complete. 
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