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Response to Questions Regarding Inventoried Roadless Areas and Lake Elsinore Advanced 
Pumped Storage Project FERC No. 14227 

Dear Mr. Kates, 

I am responding to your February 15, 2018 letter, which raised questions about The Nevada 
Hydro Company's (TNHC's) proposed Lake Elsinore Advanced Pumped Storage Project 
(LEAPS) Federal Energy Regulatory Commission (FERC) No. 14227, Inventoried Roadless 
Areas Designations (IRAs) within the Cleveland National Forest, and Forest Service request to 
file an updated Special Use Permit for the Project. 

Inventoried Roadless Areas 
It appears that you may have misinterpreted statements in our November 30, 2017 filing to 
FERC regarding LEAPS and the Roadless Area Conservation Rule (RACR) to suggest that 
hydroelectric facilities are prohibited in IRAs. In your conclusions you reference our statement 
which reads, Under the RACR, new road construction and reconstruction are generally 
prohibited in Inventoried Roadless Areas (IRAs), and timber harvest is only permitted under a 
few limited exceptions. The proposed Decker Canyon reservoir site. which includes permanent 
access roads. is located within an IRA and would not be consistent with the regulation. Any 
Forest Service decision regarding proposed uses in an IRA, such as this new proposed major 
unconstructed project, is subject to and must be consistent with the RA CR. The proposed 
alternative Morell Canyon reservoir site is located within the same IRA and suffers the same 
inconsistency with RACR. The applicant will be required to develop alternatives that are 
consistent with RACR before the Forest Service can accept an application for special use p ermit. 
[Emphasis added} 

Specifically, you question whether hydro projects that don't require these (roads or timber 
harvest) could still be possible, even in an IRA where road construction is prohibited. We believe 
you may have mistaken our statement about the development of alternatives that are consistent 
with RACR as a request to develop alternatives to LEAPS itself, or a suggestion that IRAs 
prohibit the Commission from issuing a license or exemption for a hydroelectric project within 
federal lands similar to prohibitions established under the Wild and Scenic Rivers Act or for 
Wilderness Areas. To be clear, IRAs do not prohibit the development of hydroelectric projects 
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within their boundaries. Rather, as TNHC proposes to build and operate Decker Canyon with 
permanent access roads within an IRA where road construction is prohibited, we are requesting 
from TNHC information about how it would develop and operate Decker Canyon Reservoir 
without the construction and use of these roads. Such information could include a construction 
and operation plan to include the use of helicopters or other construction and access methods that 
would be consistent with RACR. 

In response to your questions about the Land Management Plan for the Cleveland National 
Forest and 2014 Plan Amendment, neither the Plan nor the Amendment affect IRA boundaries. 
IRAs were established in a separate 2001 rule making process. State maps ofIRA designations, 
including those that pertain to LEAPS can be found at the website link: 
hltps:/ ""WlY .fs..usda..!!O"fdelaillroadlessl200 I roadJessrul e/mapsl? cid=stel prdb 5400 183. 

You provide a select map of IRA for the Cleveland National Forest in Figure 2 of your letter and 
ask whether roads are allowed per the separate categories that appeared in the legend. While the 
map you copied shows the correct location of IRA for the Decker Canyon site, the interpretation 
of the legend is incorrect. The legend distinguishes between areas that already had road 
construction prohibitions in place (Forest Plan direction or other management restrictions) as 
"Inventoried Roadless Areas where road construction is not allowed" and those areas that did not 
have existing prohibitions in place prior to RACR as "Inventoried Roadless Areas where road 
construction is allowed." Both areas are under the RACR prohibitions. The federal register 
published on Friday January 12, 2001; Roadless Area Conservation, Final Rule (Vol. 66, No.9); 
included responses to comments received on the DEIS. In particular, page 3252 provided a 
response to a comment regarding whether the Forest Service had the authority to prohibit road 
construction through the rule making process. The response explains the decision to prohibit road 
construction and reconstruction in IRAs. Thus, for the proposed Decker Canyon site, the 
Reservoir and planned access road(s) do not fall under a unique or distinct category of IRA 
where road construction is allowed. We hope that this explanation helps alleviate any confusion 
over this matter. 

Special Use Application for LEAPS 
Per your letter, you object to our request that TNHC submit an application for special use permit 
for LEAPS. It is your belief that TNHC is not required to submit a new updated application for 
LEAPS, subject to the special use application screening criteria, because: I) the current LEAPS 
project is "identical to the project identified in FERC's (2007) FEIS and we are now proposing to 
the Commission" - and thus requires no new or additional analysis. 2) Both the "FS and 
Commission has concluded it (LEAPS) is in the public interest" and we should defer to the 
Commission's and other agencies findings regarding LEAPS to advance the project to " level two 
screening." 3) Our most recent request for TNHC to submit a special use application for the 
project stems from our staff's lack of knowledge regarding the lengthy LEAPS project record 
and prior submittals TNHC has made. 4) Further, you assert that we should accept a prior 
application submitted in connection with TNHC's proposal to permit the TENS component of 
LEAPS as a standalone transmission component before the CPUC. 

The following responses are provided to address the statements numbered above. 

1) The current LEAPS project is "identical to the project identified in FERC's (2007) FEIS 
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and we are now proposing to the Commission" - and thus requires no new analysis. 

The Forest Service disagrees with TNHC's assessment that the project identified in FERC' s 
2007 FEIS is identical to that which you are now proposing before the Commission. Indeed 
TNHC presents conflicting arguments regarding this matter. Your letter states that TNHC has 
updated LEAPS to address issues raised during the prior project's dismissal before FERC due to 
numerous technical and procedural deficiencies. These issues were raised after FERC issued the 
FEIS, and therefore would not have been scoped or analyzed in that proceeding. This view 
conflicts with TNHC's argument that the project is identical and therefore the Forest Service 
should accept an application submitted under the prior proceeding. As we have already stated in 
our November 30, 2017 submittal to FERC, our review of your proposal suggests there are 
substantial changes to the proposed action in your filing under P-14227 that are relevant to 
environmental concerns, and significant new circumstances that have a bearing on the proposed 
action and its impacts. For example, see our comments above regarding IRA and Decker 
Canyon. Lastly, the 2007 FEIS described and analyzed a LEAPS Project that heavily emphasized 
a transmission interconnection component as a core element of its stated purpose and need. This 
transmission component was not under FERC's jurisdiction, and was dismissed before the CPUC 
as a standalone project. Use of the prior FEIS would therefore require us to accept a project for 
which one of the primary purposes is no longer applicable. 

2) Both the "FS and Commission has concluded it (LEAPS) is in the public interest" and 
therefore the Forest Service should defer to the Commission's and other agencies findings 
regarding LEAPS to advance the project to level two screening. 

The Forest Service has not made any conclusions or endorsements regarding LEAPS. All 
applications for Special Use are reviewed against the first and second level screening criteria 36 
CFR 2SI.S4(e) and consistency with their respective Forest Plan. With respect to the submission 
of 4(e) conditions, the Forest Service submits conditions to be included in a FERC license, 
necessary for the protection and utilization of the affected National Forest System lands. 
Conditions are based on the Forest Service review of the application, extensive coordination with 
Federal and State agencies and other members of the public, public comment, review of any 
alternative license conditions, and consultation with the Licensee. Conditions submitted in 
connection with the prior LEAPS proceeding should not be considered an endorsement of 
LEAPS, and may not be applicable to the current process, as the proposed action, envirolUnental 
concerns, and significant new circumstances that have a bearing on the proposed action and its 
impacts have changed. 

3) Our most recent request for TNHC to submit a special use application for the project 
stems from our staff's lack of knowledge regarding the lengthy LEAPS project record and 
prior submittals TNHC has made. 

The Forest Service staff participating in the current proceeding are familiar and knowledgeable 
about the lengthy record regarding LEAPS, including your prior efforts before FERC, CPUC, 
and California Independent System Operator. The Forest Service has requested TNHC to submit 
a new special use application, because issuance of a Special Use Pennit is a discretionary action 
and the prior applications were never able to be completed due in large part to TNHC's failure to 
secure other necessary pennits and authorizations. 
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4) Further, you assert that we should accept a prior application submitted in connection 
with TNHC's proposal to permit the TENS component of LEAPS as a standalone 
transmission component before the CPUc. 

As described above, TNHC' s current LEAPS proposal differs from that which they had 
previously submitted before FERC and the CPUC, therefore use of these outdated, inaccurate, 
and incomplete applications would result in rejection before us. 

Sincerely, 

GfdJ--L.A.--· 
DARRELL VANCE 
District Ranger 

cc: Alvarez, Dawn -FS <dalvarez@fs.fed.us>; Heys, Jeffrey A -FS <jaheys@fs.fed .us>; 
t1eong@fs.fed.us 
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2416 Cades Way • Vista, California 92081 • U.S.A. • (760) 599–0086 • Fax (760) 599–1815 

February 15, 2018 

Darrell Vance, District Ranger 
Trabuco Ranger District 
Cleveland National Forest 
1147 East Sixth Street 
Corona, CA 92879 

RE: Lake Elsinore Advanced Pumped Storage Project 
FERC Project No. 14227 

Dear Mr. Vance, 

The Nevada Hydro Company (“Nevada Hydro”) would like to thank you and Forest 
Supervisor William Metz for the letters provided to us in connection with the licensing of our 
proposed Lake Elsinore Advanced Pumped Storage (“LEAPS”) project in Federal Energy 
Regulatory Commission (the “Commission”) Docket P-14227.  This letter is provided in response 
to the issues you raised in your letter dated January 23, 2018, as well as those raised by 
Supervisor Metz in his letter to the Commission dated November 30, 2017. 

Although Nevada Hydro looks forward to reestablishing the long-standing cooperative 
relationship with the staff of the US Forest Service (“FS”) as LEAPS again progresses through 
licensing and hopefully into construction and operation, we understand your directive that we 
rely on more formal contact at this stage.  We agree that by formalizing our communication 
moving forward, all parties involved are able to document milestones and establish an accurate 
record for submittal to the Commission in this proceeding.  As a result, we are also providing a 
copy of this letter and its attachments to the Commission. 

As Supervisor Metz noted, the “Cleveland National Forest has a long history with the 
previous application for the LEAPS project filed under docket P-11858.”  Unfortunately, this 
experience appears to predate many within the FS who now find themselves facing the 
immense record and paper trail that in total defines the project today.  We are, therefore, 
grateful to have been able to convince the former Special Uses Manager who had been the 
coordinator for the project, but who has since retired, Virgil Mink, to assist with communication 
and to help as may be needed by us as well as the FS. 

This letter then, is intended to address two sets of issues.  First, those identified by the 
Commission in its January 3, 2018 letter to us (the “Deficiency Letter”).  In addition, this letter 
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will attempt to clarify a number of misunderstandings that may have arisen in the years since 
we last had been cooperatively working together with the FS. 

1.0. Issues Raised by the Commission 

As you noted in your letter, the Commission requested that we consult with the FS on two 
issues: 

#23: Consultation with the FS to develop alternatives consistent with the 
Roadless Area Conservation Rule, due to the Morrell Canyon Inventoried 
Roadless Area location conflict with your current proposal; and 

• #24: Requirement to file an updated Special Use Application with the FS, 
specific to your current project proposal. 

I address our understanding of each issue in the following subsections. 

1.1. Decker Canyon and Inventoried Roadless Areas 

In his letter to the Commission, Supervisor Metz noted that 

During the evaluation of LEAPS under docket P-11858, the RACR was enjoined 
due to numerous lawsuits. However, the last injunction was lifted on March 2, 
2012, and the rule is currently in effect. Under the RACR, new road 
construction and reconstruction are generally prohibited in Inventoried 
Roadless Areas (IRAs), and timber harvest is only permitted under a few 
limited exceptions. 

The Supervisor then made the statement that the “proposed Decker Canyon reservoir site, 
which includes permanent access roads, is located within an IRA and would not be consistent 
with the regulation. 

I have searched for a document supporting this statement and have found nothing so far.  
I have also found a number of documents that lead me to conclude that the statement may not 
entirely accurate.  Clearly, this is an issue that requires direct discussion.  To provide a basis for 
this discussion, I describe the documents I found in the following subsections.  These 
documents address the three potential sources of information on the status of a IRA for the 
Decker Canyon area I have been able to identify:  documents from the FS that directly address 
IRAs, the Amendment to the Cleveland Forest Land Management Plan, dated 2013-2014, and 
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the 2007 final environmental impact statement prepared by the Commission and the FS1 
(“LEAPS FEIS”) in the previous LEAPS Commission docket, P–11858.   

1.1.1. Forest Service Documentation on Inventoried Roadless Areas 

On August 12, 2008 a Federal judge ruled that the USFS 2001 Roadless Rule was prepared 
in violation of the National Environmental Policy Act and the Wilderness Act. He set aside the 
2001 Roadless Rule and prohibited the Forest Service from implementing it. 

On its roadless area home page (https://www.fs.usda.gov/roadmain/roadless/home), the 
USFS references a 2012 memo from FS Chief Thomas Tidwell.  This memo describes that in May 
2012, this injunction was lifted, “paving the way for implementation of the 2001 Roadless Rule 
nationwide and provides much need consistency regarding the management of Inventoried 
Roadless Areas.”  The memo goes on to note that “projects will be reviewed to ensure we are 
applying a consistent approach to implementation of the 2001 Roadless Rule and that we are 
doing all we can to protect roadless area characteristics. The clarity we now have with the 
alignment of the circuit court decisions allows us to move forward with consistent roadless area 
protection nationwide.”  A copy of this memo as downloaded from this web site may be found 
in Attachment 1 – 2012 Memo from FS Chief Thomas Tidwell. 

The web site notes that only Colorado and Idaho have updated IRA inventory and rules, 
supported by updated environmental documents.  Idaho’s update became final in 2008 and 
Colorado’s update was published in 2012.  If I understand correctly, all other IRAs remain 
subject to the 2001 Rule.  Colorado appears to be the only RACR to become effective in 2012.   

An undated FAQ document on the USFS web site at 
(https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsbdev3_000250.pdf ), apparently posted 
in connection with Alaska Forests, addressed the following question:  “Can we add areas to the 
inventoried roadless area list developed for the 2001 Roadless Rule?”  This document states 
that “ 

We will not be adding any areas to the list of Inventoried Roadless Areas. 
Under the 2008 Planning Rule we will inventory additional areas to determine 
if they meet the definition of wilderness in section 2(c) of the 1964 Wilderness 
Act.  However, we will now call them Potential Wilderness Areas rather than 
Roadless Areas. This will keep them separate from the areas whose 
management was dictated by the 2001 Roadless Rule.” 

                                                      
1

/ Federal Energy Regulatory Commission and United States Department of Agriculture, United States Forest Service, Trabuco 
Ranger District, Final Environmental Impact Statement for Hydropower License – Lake Elsinore Advanced Pumped Storage 
Project, FERC Project No. 11858, FERC/EIS-0191F, January 2007. 

https://www.fs.usda.gov/roadmain/roadless/home
https://www.fs.usda.gov/Internet/FSE_DOCUMENTS/fsbdev3_000250.pdf
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If, as it seems, the provisions of the 2001 Roadless Rule now apply in the Cleveland Forest, 
the final environmental impact statement (“Roadless EIS”) supporting issuance of that rule 
contained a map showing roadless areas for the Cleveland National Forest.  This map may be 
found here 
https://www.fs.usda.gov/detail/roadless/2001roadlessrule/maps/statemaps/?cid=stelprdb540
0185.   The date on the map key says September 15, 2000.  The entire map as downloaded from 
the referenced site may be found in Attachment 2 – Cleveland Forest Map from Roadless Area 
Final EIS. 

I have copied two portions of this map in Figures 1 and 2.  Figure 1 shows the portion of 
the map covering the Decker Canyon area.  I have taken the liberty of circling this area in red.  
Figure 2 shows the entire key from this map.  Based upon its color, the area which includes 
Decker Canyon appears to be classified as “Inventoried Roadless Area where road construction 
or reconstruction is allowed.”   

 
Figure 1-2001 FEIS Roadless Rule Map Showing Decker Canyon Area 

https://www.fs.usda.gov/detail/roadless/2001roadlessrule/maps/statemaps/?cid=stelprdb5400185
https://www.fs.usda.gov/detail/roadless/2001roadlessrule/maps/statemaps/?cid=stelprdb5400185
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Figure 2-Map Key from 2001 Roadless Rule 

If I understand the process, when the IRA injunction was lifted in 2012, this map should be 
the determining factor in addressing the status of the proposed head lake site for LEAPS.  This 
conclusion, of course, seems at odds with the Supervisor’s statement.  Again, if I understand 
correctly, the status of the Decker Canyon site could only be modified if the Cleveland Forest 
updated its land management plan since the injunction was lifted.  Otherwise, the conclusions 
in the LEAPS FEIS should still be applicable to the status of the Decker Canyon site. 

1.1.2. Southern California National Forests, Land Management Plan Amendment 

As I am sure you are aware, the Southern California Forests did implement an amendment 
to the Land Management Plan for the Cleveland Forest in 2014.  The maps at the end of the 
Final Record of Decision are dated October 2014 and appear to show that the Decker Canyon 
upper reservoir site could be in or adjacent to the “Wildhorse IRA”.  A copy of this map may be 
found in Attachment 3 – Map from LMP Amendment Final Record of Decision.  The map 
appears to classify this area as “Other Inventoried Roadless Areas”.  Excerpts from this map 
may be found in Figures 3 and 4. 
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Figure 3-Excerpt from Cleveland Forest North Map in LMP Amendment Final ROD 

 

 
Figure 4-Legend from Cleveland Forest North Map in LMP Amendment Final ROD 

In reviewing the record of this amendment, I discovered that neither the phrase “Other 
Inventoried Roadless Areas” nor the phrase “Wildhorse” are mentioned in this ROD or in the 
environmental documents supporting this ROD.  I can only conclude that as this IRA is not 
mentioned in connection with this Amendment, it’s status was not modified from that in the 
previous Land Management plan, in place during the project’s previous FERC licensing process 
and as reflected in the LEAPS FEIS. 
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1.1.3. The LEAPS FEIS addressed the status of the IRA for Decker Canyon 

Although the LEAPS FEIS did not address the IRA extensively, it did address the issue in 
response to two specific questions regarding the upper reservoir site and IRAs in the Comments 
Section in Appendix E to the Final EIS.  First, in comment 210: 

Comment 210: The Center for Biological Diversity comments that the draft EIS 
is inappropriately silent on the location of Morrell and Decker upper reservoir 
sites in the Wildhorse Inventoried Roadless Area.  It points out that the USFS 
has agreed not to authorize road construction of the type contemplated by the 
proposed project until the state’s roadless areas’ status under the new 
Roadless Rule (section 1925.04b of the Interim Directive [1920-2006-1]) has 
been determined. 

Response: According to the current Cleveland National Forest Land 
Management Plan, the areas of the forest where Morrell and Decker 
reservoirs are proposed is designated as an Inventoried Roadless Area that 
allows consideration for road construction or reconstruction. However, the 
USFS is enjoined from implementing the 2005 Roadless Rules. Contrary to the 
Center for Biological Diversity’s comments, the Final Land Management Plan 
does not specify a Wildhorse Inventoried Roadless Area. 

The status of an IRA in the Decker Canyon area was also mentioned in Comment 290: 

Comment 290: The Center for Biological Diversity and the Fernandez Parties 
comment that the September 2006 decision in the California v. U.S. 
Department of Agriculture (N.D. Ca. Case No. C05-03508 EDL) reinstated the 
Roadless Area Conservation Rule (66 FR 3,244 (January 12, 2001). This rule 
disallows any road construction and reconstruction, subject to certain limited 
exceptions, in Inventoried Roadless Areas. This would apply to the 
Wildhorse/Morrell Inventoried Roadless Area and this must be disclosed in the 
final EIS. 

Response: As noted in our response to comment 210, according to the current 
Cleveland National Forest Land Management Plan, the areas of the forest 
where Morrell and Decker reservoirs are proposed is designated as an 
Inventoried Roadless Area that allows consideration for road construction or 
reconstruction. Contrary to the Center for Biological Diversity’s claims, the 
Final Land Management Plan does not specify a Wildhorse Inventoried 
Roadless Area. Therefore the cited court decision does not apply. 
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1.1.4. Conclusion 

My understanding is that the IRA rule only prohibits road construction and timber 
harvesting, and that hydro projects that don’t require either of these could still be possible, 
even in an IRA where road construction is prohibited.  As Decker Canyon seems to be in an IRA 
where road construction is allowed, we are confused by the Supervisor’s statement to FERC in 
his letter. 

As the LEAPS FEIS addressed the status of the Decker upper reservoir site under the 
provisions of the then current Forest Management Plan, as the Cleveland Forest does not 
appear to have changed the classification of the area in its 2014 Forest Plan Amendment, as I 
could find no specific update to the area under the reinstated USFS IRA Rule, and as we are 
proposing the identical upper reservoir footprint as shown in the LEAPS FEIS, I can find no 
reason that the project should be treated differently today than it was in the LEAPS FEIS.2 

Clearly, Nevada Hydro looks forward to discussing the status of the area further with the 
FS at our scheduled February 28, 2018 meeting. 

1.2. The Need to now File an “Updated” Special Use Application 

In his November letter, Supervisor Metz advised that “TNHC will be required to submit an 
application for a special use permit with the Cleveland National Forest for this project”.   

As you are aware, Nevada Hydro applied to the Commission for a preliminary permit in its 
own name after the former project docket was dismissed by the Commission.  This preliminary 
permit was granted to Nevada Hydro in October, 2012. 

At a meeting at your offices in Corona in May, 2012, Nevada Hydro submitted a Form 299 
application to the District Ranger Keith Fletcher for this project.  Both you and Supervisor Metz 
appear to be unaware of this submittal.  Significantly, the application Mr. Fletcher accepted 
from us and “filed”,  

a) Is for a project sponsored by Nevada Hydro only; and, 

b) Describes the identical project addressed in the LEAPS FEIS and as we are now 
proposing to the Commission. 

Following this meeting, on June 11, 2012, Mr. Fletcher, by letter to us, acknowledged 
receipt of the application you and Mr. Metz suggest that we now resubmit.  Mr. Fletcher’s 
letter may be seen in Attachment 4 – 2012 Letter from the District Ranger to Nevada Hydro.  

                                                      
2

/ The Supervisor also mentions the status of a “proposed alternative Morell Canyon reservoir site”.  Nevada Hydro is not 
proposing use of this site, as it was not included in the staff preferred project in the LEAPS FEIS. 
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We do not understand why you are asking us to resubmit a new application when you have one 
in your possession.  I suggest that we also discuss this issue at our upcoming meeting.   

As is clear from his letter, Mr. Fletcher, would not formally “accept” the application, 
claiming that we needed final approval from the California Public Utilities Commission (“CPUC”) 
for a separate high voltage transmission line that could also be used to connect LEAPS to the 
grid.  This, notwithstanding that the LEAPS 299 application and the LEAPS FEIS contemplated 
connecting the project to the grid with connections that would not require CPUC approval.  The 
project requiring CPUC approval was a separate project.  Nevada Hydro filed a separate Form 
299 application for it as well.3 

In order to advance our discussion, in the following subsection of this letter, Nevada Hydro 
addresses its understanding of the screening process required for special use permit application 
processing.  We believe that under its own rules the FS must now advance the LEAPS Form 299 
application in its possession to “project” or “Application” status. 

1.2.1. Screening of the Filed LEAPS application 

Based upon Mr. Fletcher’s letter, we understood that the FS considers this application as a 
proposal, and is waiting until Nevada Hydro “has been identified and received a Certificate of 
Public Convenience and Necessity by the CPUC” before it will “continue the process of 
screening” our proposal.  We understand that this sequential processing is contrary to the 
present requirement mandating expedited, concurrent review of energy projects as directed in 
Executive Order 13604 (issued June 2012) and FSM 2703.2. 

We believe that rather than submitting a new Form 299, that the existing application be 
advanced to “project” status (an “Application” under 36 CFR 251.54(g)(1)).  We understand that 
to do so, such decision is to be based upon a determination of whether or not the project is “in 
the public interest”.   

Clearly, the FS and the Commission have concluded that the project is in the public 
interest by their issuance of the LEAPS FEIS.  This FEIS included detailed 4(e) conditions under 
which the FS would permit the project access to Forest lands.  As you are aware, the Forest was 
a cooperating agency under an agreement with FERC dating back to June 2004.  

Further, 36 CFR 251.54(g)(2)(iii) requires that, “The authorized officer shall give due 
deference to the findings of another agency such as a Public Utility Commission, the Federal 
Regulatory Energy Commission, or the Interstate Commerce Commission in lieu of another 
detailed finding.”  In addition to evidence provided by the LEAPS FEIS, which should be 

                                                      
3

/ In part, because of the confusion evident from regulators, including Mr. Fletcher, Nevada Hydro is now not pursuing 
approval of the transmission project that required approval by the CPUC.  We are now only pursuing approval of LEAPS by 
the Commission. 
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sufficient alone, the project has other relevant conclusions from the Commission and other 
agencies that clearly provide support for advancing the project through second level screening.  
For example: 

• In November 2006, in accordance with the provisions of the Energy Policy Act of 2005, 
the Commission identified LEAPS as an “advanced transmission technology;” that is a 
“technology that increases capacity, efficiency, or reliability of an existing or new 
transmission facility.”  The Commission stated, “Nevada Hydro has proposed a project 
that may help meet the needs of the California Independent System Operator (CAISO) in 
managing the grid and serving load.”  A copy of this Order may be found in Attachment 5 
– Commission Order Designating LEAPS as a Transmission Facility. 

• In 2014, the California Energy Commission (CEC), in its 2013 Integrated Energy Policy 
Report, identified both projects as potential solutions to the loss of SONGS.   

• Also in 2014, the CAISO, in its 2013–2014 Transmission Plan identified LEAPS as potential 
solutions to the critical system reliability issues caused by the loss of SONGS. 

As a result of the above understanding, Nevada Hydro believes that rather than submitting 
a new Form 299, and subjecting the project to a new screening process, that the FS now accept 
its existing application as an “accepted Application” under 36 CFR 251.54(g)(1)).   

2.0. Issue Clarification 

Apparently, due to the passage of time, the FS appears to have a number of 
misunderstandings that Nevada Hydro will attempt to clarify here. 

2.1. That there have been substantial changes to the proposed action in this latest filing 
under P-14227  

Supervisor Metz described his understanding that the project proposed in our final license 
application filed with the Commission on October 2, 2017 (“FLA”) differs from the project 
described as the staff preferred project in the LEAPS FEIS.  This is simply not correct, as Nevada 
Hydro has gone to great lengths to assure that the proposed project is identical to that 
described as “Commission staff and USFS staff alternative” in the LEAPS FEIS.  Most particularly, 
the Decker Canyon reservoir described in the FLA is identical to the reservoir described on page 
2-18 of the 2007 FEIS.    

2.2. That the transmission line design should now be modified to a lower voltage 

The Supervisor appears to have concluded that “the newly designed primary 500 kV 
transmission lines are overdesigned for the project needs.”  In its analysis of the connection for 
LEAPS in the LEAPS FEIS, the Commission provided an analysis of the efficacy of alternate 
voltage levels for the project in Appendix B.  This analysis concluded that 500 kV was the 
correct size for the connection. 
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2.3. That Nevada Hydro’s Qualifications to pursue the project are somehow questionable 

In his letter, Supervisor Metz questions Nevada Hydro’s capability to pursue and comply 
with license and permit terms.  We would have hoped that the Supervisor would not have 
looked to a single proceeding from 6 years ago on which to base such questions today.  We, 
therefore, would be pleased to discuss our qualifications and capabilities with the FS.   

2.3.1. New information or changed circumstances 

The Supervisor stated that there “are relevant to environmental concerns, and significant 
new circumstances or information relevant to environmental concerns that have a bearing on 
the proposed action and its impacts.”  Nevada Hydro believes that it has addressed and 
continues to address a number of these “concerns” in its ongoing consultation efforts, some of 
which have already been documented in Volume 14 of our FLA.  Clearly, Nevada Hydro would 
be happy to discuss specific concerns with the FS as well as with other interested parties to this 
proceeding. 

2.3.1.1. Fire hazards and values at risk  

In his letter to the Commission, the Supervisor echoed concerns raised by other parties 
over the potential of the project, and particularly its transmission lines, to cause or contribute 
to increased fire risk.  Nevada Hydro addressed this issue in Section 4.2 of Volume 14 of its FLA, 
published in December 2017. 

2.3.1.2. Changes in the affected environment 

The Supervisor noted a number of changes in the area of the project, including the 
following: 

• “widespread” housing development 

• increasing traffic 

• completed and proposed improvements to the Ortega Highway and other roads 

• approval of helicopter landings for Marine Corps training purposes 

• proposed expansion of the South Main Divide fuel-break 

• newly listed species and discoveries of their populations 

• newly discovered cultural resource sites 

• changed listing status of impaired waterbodies 

Nevada Hydro is already addressing a number of these issues with the relevant resource 
agencies and some of these efforts have already described in Volume 14 of the FLA.  Nevada 
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Hydro looks forward to discussing with the FS how it suggests addressing these and other issues 
that may be of concern. 

3.0. Conclusion 

Mr. Vance, a few of our older staff remember trekking through the Forest with a team of 
FS experts to identify each spot at which the project would touch Forest property.  This trek 
resulted in our joint “workbook” documenting each of these sites, and the methods agreed to 
be used to access each site.  (A copy of this “workbook” appears in section 3 of Volume 3 of our 
FLA.)   

We look forward to reestablishing this deep and cooperative relationship with FS 
personnel we enjoyed during the last iteration of the project, and look forward to our meeting 
on February 28th. 

Sincerely, 

David Kates 
David Kates 
For The Nevada Hydro Company. 
 
 

Attachments 

cc:  Commission Docket P-14227 
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Forest 
Service 

Washington 
Office 

1400 Independence Avenue, SW 
Washington, DC  20250 

 

  America’s Working Forests – Caring Every Day in Every Way Printed on Recycled Paper     
 

File Code: 1920 Date: May 31, 2012 
Route To:   

  
Subject: Roadless Activities Review Process    

  
To: Regional Foresters    

  
  

On March 2, 2012, Judge Brimmer (Wyoming) lifted his injunction on the 2001 Roadless Rule.  
Lifting of the injunction paves the way for implementation of the 2001 Roadless Rule nationwide 
and provides much needed consistency regarding the management of Inventoried Roadless 
Areas.   

 
On May 30, 2012, the Secretary’s Memorandum 1042-156 requiring review and approval of 
certain activities in Roadless Areas expired.  I am continuing to review certain activities planned 
in roadless areas to provide for a smooth transition (see enclosure).  Projects will be reviewed to 
ensure we are applying a consistent approach to implementation of the 2001 Roadless Rule and 
that we are doing all we can to protect roadless area characteristics.  The clarity we now have 
with the alignment of the circuit court decisions allows us to move forward with consistent 
roadless area protection nationwide.  Roadless areas provide opportunities for restoration of 
ecosystem function and improvement of threatened, endangered, proposed, and sensitive species 
habitat.  Integration of roadless area management into your landscape restoration plans is an 
important component of overall environmental restoration.   
 
The attached document outlines the types of projects requiring my review.  If you have questions 
about a particular project please contact Steve Cossette, Roadless Area Coordinator, Ecosystem 
Management Coordination, at (202) 205-1791 or scossette@fs.fed.us.   

 
 
 
/s/ Thomas L. Tidwell 
THOMAS L. TIDWELL 
Chief 
 
Enclosure 
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Attachment 5 – Commission Order Designating LEAPS as a Transmission Facility 



  

 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
Before Commissioners:  Joseph T. Kelliher, Chairman; 
                                        Suedeen G. Kelly, Marc Spitzer, 
                                        Philip D. Moeller, and Jon Wellinghoff. 
 
 
The Nevada Hydro Company, Inc.     Docket Nos. ER06-278-000 

ER06-278-001 
ER06-278-002 
ER06-278-003 
ER06-278-004 

              
ORDER ON RATE REQUEST 

 
(Issued November 17, 2006) 

 
1. In this order, the Commission defers ruling on the merits of certain rate principles 
requested by The Nevada Hydro Company, Inc. (Nevada Hydro) for a proposed 
combined generation/transmission project, pending submission of additional information 
specified herein that the Commission deems necessary to complete its evaluation of 
Nevada Hydro’s proposal.  Upon completion of the Commission’s analysis, a subsequent 
order on the merits of Nevada Hydro’s proposal will be issued in this proceeding. 
 
Background  
 
2. On December 1, 2005, as amended on December 22, 2005, Nevada Hydro 
submitted a filing pursuant to section 205 of the Federal Power Act (section 205),1 to 
request approval of certain rate principles that it states will enable it to attract financing 
for two distinct projects:  (1) the Talega-Escondido/Valley-Serrano 500 kV Interconnect 
project (TE/VS Interconnect), which consists of an approximately 30-mile, high voltage 

                                              
1 16 U.S.C. 824d (2000).  Nevada Hydro characterizes its filing as a partial section 

205 filing and commits to submitting a full section 205 filing no later than 90 days prior 
to the projected in-service date of the Project. 
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transmission line that runs through public lands managed by the United States Forest 
Service and connects San Diego Gas & Electric Company’s (SDG&E) transmission 
system with Southern California Edison’s (SCE) system, and (2) the Lake Elsinore 
Advance Pump Storage project (LEAPS), which is intended to be a pumped hydro 
storage facility with an installed generating capacity of 500 MW and a pumping capacity 
of  600 MW.  Nevada Hydro states that, for the purpose of this filing, it has combined 
these projects (together, TE/VS Interconnect/LEAPS Project or combined Project) and, in 
accordance with the provisions of sections 12232 and 12413 of the Energy Policy Act of 
2005 (EPAct 2005), Nevada Hydro seeks Commission approval to treat its proposed 
pumped hydro storage facility as a transmission asset to be included in the California 
Independent Service Operator Corporation (CAISO) Transmission Access Charge 
(TAC), along with the wires portion of its proposal.  Accordingly, Nevada Hydro 
requests the following rate principles for the TE/VS Interconnect/LEAPS Project:  (1) an 
initial post-tax rate of return on equity (ROE) of 14.5 percent for the LEAPS project and 
13.5 percent for the TE/VS Interconnect project;4 (2) an assumed 50/50 capital structure 
                                              

2 Pub. L. No. 109-58, § 1223, 119 Stat. 594, 953 (2005).  Section 1223 states, “[i]n 
carrying out the Federal Power Act (16 U.S.C. 791a et seq.) and the Public Utility 
Regulatory Policies Act of 1978 (16 U.S.C. 2601 et seq.), the Commission shall 
encourage, as appropriate, the deployment of advanced transmission technologies.”  
Section 1223 defines an advanced transmission technology as “a technology that 
increases the capacity, efficiency, or reliability of an existing or new transmission 
facility,” including pumped hydro. 

3 Pub. L. No. 109-58, § 1241, 119 Stat. 594, 961-62 (2005) (to be codified at 
section 219 of the Federal Power Act (FPA), 16 U.S.C. § 824s).  Section 1241 of EPAct 
amends Part II of the FPA by adding a new section 219 (Transmission Infrastructure 
Investment) (section 219).  In section 219, in recognition of the need for rate incentives to 
promote capital investment in the enlargement, improvement, maintenance, and operation 
of facilities for the transmission of electric energy in interstate commerce, Congress 
granted the Commission explicit authority to establish, by rule, such incentive-based rate 
treatments for the purpose of ensuring reliability or reducing the cost of delivered power 
by reducing congestion.  The Commission issued a final rule.  See Promoting 
Transmission Investment through Pricing Reform, Order No. 679, 71 Fed. Reg. 43,294 
(July 31, 2006), FERC Stats. & Regs. ¶ 31,222 (2006) (Order No. 679). 

4 In its original filing on November 29, 2005, Nevada Hydro requested a 14.5 
percent ROE on the TE/VS Interconnect project.  It later amended its proposal by stating 
that if the Commission preferred not to approve the requested 14.5 percent ROE for the 
combined TE/VS Interconnect/LEAPS Project, it would accept a 13.5 percent ROE for 
the TE/VS Interconnect project.  Nevada Hydro Answer at 16.  



Docket No. ER06-278-000, et al. - 3 - 

for at least the first three years of service; (3) a three-year rate moratorium; and (4) full 
recovery of prudently incurred construction work in progress (CWIP).5  Further, Nevada 
Hydro does not seek any special depreciation of the combined Project’s capital costs as a 
rate incentive, but requests a final determination on the period of depreciation so that 
financing can be structured accordingly.  

3. Nevada Hydro represents the LEAPS facility as “an environmentally friendly 
facility that will help the [CAISO] manage grid operations, shift off-peak energy closer to 
the demand center during peak periods, and enhance the reliability of the Southern 
California transmission grid while helping the State of California achieve its renewable 
resource use goals.”6  According to Nevada Hydro, the facility’s pump-turbine units will 
operate under an average net head of approximately 1600 feet, making the LEAPS 
facility one of the most efficient pumped storage facilities in the world, with the highest 
lift in the continental United States.  Moreover, peak energy will be available over a 16-
hour period and will be dispatchable in approximately 15 seconds, serving a variety of 
ancillary service needs for the CAISO market.   

4. Nevada Hydro states that it intends to turn the combined Project over to the 
operational control of the CAISO and, thus, expects compensation of its proposal through 
transmission system rights generated in accordance with the CAISO Open Access 
Transmission Tariff (Tariff) protocols and other governing agreements.  The proposed in-
service date of the transmission line is 2007, and the generation facility is expected to 
commence operations in 2009.  Nevada Hydro estimates the projected cost of both 
projects is approximately $750 million.  Nevada Hydro will be the sole owner of both 
projects; however, the Elsinore Valley District Municipal Water District, as co-applicant 
on the hydro-license application of the LEAPS project, will serve as lead agency in 
coordinating the environmental review of the LEAPS project.7  Nevada Hydro also 

                                              
5 Nevada Hydro requests this incentive in its September 11, 2006 supplemental 

filing. 
6 Transmittal Letter at 6. 
7 The LEAPS project hydropower license application was filed with the 

Commission in August 2004 (Project No. 11858), and a final environmental impact 
statement is expected to be completed in December 2006, according to the Commission’s 
Office of Energy Projects.  The Elsinore Valley Municipal Water District is the co-
applicant on the license application.  For its participation in the project, the District will 
retain a variety of water quality and water rights related responsibilities throughout the 
operational life of the LEAPS project. 
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requests waiver of section 35.3 and 35.12 of the Commission’s regulations to allow its 
rate request to become effective on the proposed in-service date of the individual projects 
and to defer the filing of cost of service information. 

5. As justification for its requested rate principles, Nevada Hydro relies on EPAct 
2005 and argues that section 1223 advances the definition of transmission facilities under 
the Commission’s ratemaking authority by mandating that the Commission encourage the 
deployment of energy storage devices (including pumped hydro) as advanced 
transmission technology.  Moreover, Nevada Hydro contends that section 1241 grants the 
Commission expanded authority to establish incentive-based rates to benefit consumers.  
Nevada Hydro further contends that advanced pump storage is not generation but is 
instead an advanced technology that best serves grid management functions.  For this 
reason, Nevada Hydro believes that the Commission should treat the proposed LEAPS 
project no differently than it would traditional network transmission assets.8  
Additionally, Nevada Hydro avers an array of benefits that will emerge from CAISO-
operation of the combined Project. 

Notice of Filing and Responsive Pleadings   

6. Notice of Nevada Hydro’s filing, as later amended, was published in the Federal 
Register, 70 Fed Reg. 74,796 (2005) and 71 Fed. Reg. 1424 (2006), with interventions 
and protests due on or before December 22, 2005 and January 12, 2006, respectively.  
Timely motions to intervene and/or protests were filed by the SCE, Pacific Gas and 
Electric Company (PG&E), and SDG&E, as later corrected.  Late motions to intervene 
and/or comments or protests were filed by the CAISO, the California Department of 
Water Resources State Water Project (DWR), the California Public Utilities Commission 
(CPUC), the Cities of Anaheim, Azusa, Banning, Colton, and Riverside, California 
(Cities), and Elsinore Valley Municipal Water District (Elsinore Valley).  Nevada Hydro 
filed an answer on January 27, 2006.   
 
7. In response to Nevada Hydro’s initial filing, SDG&E argued that Nevada Hydro’s 
proposal was premature, as the project appeared to be at the very early stage of regulatory 
development, both in terms of analysis and in terms of commercial development.  
SDG&E stated that the timing of Nevada Hydro’s proposal may have been an attempt to 

                                              
8 In support of its application, Nevada Hydro also cites to EPAct 2005 section 

1242 (Funding Transmission Upgrades), section 1701 et. seq. (Incentives for Innovative 
Technologies), section 925 (Transmission and Distribution Programs), and section 1211 
(Electric Reliability Standards). 
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circumvent state planning and siting processes.  SDG&E argued that Nevada Hydro’s 
assertions regarding the economic and reliability benefits of its proposal relied on the 
analysis of other, very different projects.9  SDG&E argued further that Nevada Hydro’s 
system impact study application was only recently submitted to the CAISO and had not 
yet been acted upon.  Considering that this study will entreat multiple parties (i.e., 
SDG&E, SCE, CAISO, Nevada Hydro), SDG&E contends that Nevada Hydro’s cost 
estimate and asserted benefits for its proposal are speculative at best.  Third, SDG&E 
argues that Nevada Hydro’s proposal would have the Commission treat the TE/VS 
Interconnect as a reliability and/or economic network transmission upgrade, but that, on 
its face, the proposed interconnection appears to be a gen-tie not eligible for network 
treatment.  Finally, SDG&E contends that Nevada Hydro’s request for a 14.5 percent 
ROE is unjust and unreasonable, given that Nevada Hydro has not demonstrated that the 
transmission portion of its project can be built at a lower cost than a third party, including 
SDG&E’s Sunrise Powerlink project.10   

8. SCE also argued that Nevada Hydro’s initial filing was premature and requested 
that the Commission defer action until the proposal made its way through the CAISO 
regional planning process.  Moreover, SCE argued that, even if the Commission were to 
consider granting the requested rate principles prior to Nevada Hydro receiving CAISO-
approval for its proposal, “there is no question that the instant filing raises factual issues 
that necessitate a hearing on the issues,” as Nevada Hydro has not provided enough 
information for any party to make an accurate assessment.11  Lastly, SCE asserts that the 
numerous claims made by Nevada Hydro lauding the benefits of its proposal are 
unsubstantiated and that no evidence has been provided demonstrating that it is 

                                              
9 SDG&E states that a Transmission Comparison Study was conducted to 

determine the best transmission alternative through the Southwest Transmission 
Expansion Plan (STEP), a group stakeholder process, and the need for this study resulted 
from SDG&E’s Long Term Resource Plan, as approved by the CPUC in June 2004, 
which includes a strategy of mixed resources (i.e., demand reduction, renewable 
resources, new generation, new transmission) to ensure reliable and affordable power in 
the region for the next twenty years.  The study evaluated, according to SDG&E, a 
Serrano/Valley-Northern alternative, which is equivalent to Nevada Hydro’s TE/VS 
Interconnect proposal, and determined that it had weak technical performance and 
provided the lowest benefit to California ratepayers. 
 10 In July 2006, the CAISO Board of Governors approved jointly SDG&E’s 
Sunrise Powerlink Project and the Imperial Irrigation District’s Green Path Project.    

11 SCE Protest at 3. 
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reasonable for the non-wires portion of Nevada Hydro’s combined Project to be 
considered a jurisdictional transmission asset or even an advanced transmission 
technology in accordance with EPAct 2005.   

9. The CAISO states that it has several concerns about the combined Project that 
should be resolved before the Commission grants the proposed rate treatment requested 
by Nevada Hydro.  The CAISO states that it has not yet made the requisite 
determinations under the CAISO Tariff to approve the TE/VS Interconnect project and, 
therefore, the Commission should not grant incentive rate treatment absent successful 
completion of the CAISO Tariff process.12  In addition, the CAISO notes that there are 
two other potentially competing transmission projects in the same region as Nevada 
Hydro’s proposal and it is uncertain whether all three projects will be approved and 
ultimately built.  With respect to Nevada Hydro’s proposal to turn operational control of 
the LEAPS facility to the CAISO, the CAISO states that it is unsure as to how this 
generation resource would function in the CAISO’s market-based environment (e.g., how 
the CAISO could dispatch the LEAPS facility based on economic merit order and 
whether the LEAPS project would participate in the market or be the subject of a 
Participating Generator Agreement).  For this reason, the CAISO argued that Nevada 
Hydro has not adequately justified its request for cost-based rate treatment for the LEAPS 
facility.    

10. DWR and the CPUC raised similar arguments.  In addition, the CPUC also 
protested Nevada Hydro’s proposed 14.5 percent ROE as too high for the risk Nevada 
Hydro will incur.  The CPUC argued that there is a high degree of certainty of return to 
investors if the project is approved and built.  Thus, the only serious financial risk that 
project proponents bear, according to the CPUC, is at the permitting and initial project 
development stage.  For this reason, the CPUC contends that Nevada Hydro’s proposal 
does not require an above-average ROE.  The CPUC contends further that this case 
differs from previous cases permitting a 13.5 percent ROE because no emergency 
situation exists here and there is no additional risk that a company that proposes 
something entirely new faces.  Additionally, the CPUC argued that Nevada Hydro should 
be able to use a 50/50 capital structure only if that ratio reflects its actual capital 
structure.  With respect to Nevada Hydro’s requested three-year rate moratorium, the 

                                              
12  Section 24.1 of the CAISO Tariff states that “[a] Participating TO or any other 

Market Participant may propose a transmission system addition or upgrade.  The 
[CA]ISO will determine that a transmission addition or upgrade is needed where it will 
promote economic efficiency or maintain System Reliability as set forth below [in the 
Tariff].”   
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CPUC states that Nevada Hydro should be required to submit a new revenue requirement 
at least once every three years, and that none of the terms of the initially-approved rate 
principles should carry over in these subsequent filings.   

11. In its answer, Nevada Hydro responds that the lack of formal action by the CAISO 
is not sufficient reason for the Commission to reject or delay action on its filing, as the 
requested Commission action will neither preempt nor predetermine the outcome of the 
CAISO’s or other state planning proceedings.  Nonetheless, Nevada Hydro states that the 
CAISO has historically supported the purpose and need for the combined Project.   

12. Next, Nevada Hydro argues that its application is not premature but instead is ripe 
for Commission action.  It argues that Commission approval of its proposed rate 
principles now would be consistent with Congressional intent to promote transmission 
infrastructure investment.  Nevada Hydro also alleges that the claims of the CAISO and 
SDG&E as to the unavailability of a completed system impact study are misleading.   

13. Finally, in addressing intervenors’ arguments that the LEAPS project should not 
be afforded cost-based rate treatment, Nevada Hydro asserts that Congress, through 
EPAct 2005, has already labeled pumped hydro as an advanced transmission technology 
that may be eligible for incentive rate treatment.  Further, it states that the Commission 
recognized that pumped hydro may be eligible for incentives in Promoting Transmission 
Investment Through Pricing Reform.13  Thus, Nevada Hydro argues that its requested 
cost-based treatment for the LEAPS facility is reasonable.14  Lastly, Nevada Hydro 
contends that there are no material issues of fact warranting a hearing and that the 
combined Project is not a gen-tie but a network asset fully eligible for network treatment. 

The Commission’s Data Request 
 
14. On February 17, 2006, the Commission issued a data request to obtain additional 
information necessary to process Nevada Hydro’s filing.  The Commission requested:  
(1) an update on Nevada Hydro’s assertion that the CAISO Board of Governors is 
expected to consider whether to approve its proposal on reliability and/or economic 
grounds in the near future; (2) additional support for the projected ratepayer cost savings; 
(3) an explanation of the significant risks necessitating a higher rate premium than that 

                                              
13 Notice of Proposed Rulemaking, 70 Fed. Reg. 71,409 (November 29, 2005), 

FERC Stats. & Regs. ¶ 32,593 (2005). 
14 Nevada Hydro proffers that other issues can be examined in a future rate 

proceeding and need not be determined at this time. 
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the Commission has approved for comparable projects; (4) any workpapers or studies to 
explain the impact to the CAISO grid if both Nevada Hydro’s proposal and SDG&E’s 
competing proposal were to be built; and (5) whether any discussions have taken place to 
date regarding how the CAISO will dispatch energy from Nevada Hydro’s proposed cost-
based generation facility in a market-based environment in economic merit order, and 
how these transactions will be settled or, in the absence of such discussions, how Nevada 
Hydro envisions this process to work.   

15. On March 20, 2006, as supplemented on March 29, 2006 and April 7, 2006, 
Nevada Hydro filed its response to the Commission’s data request.15  First, Nevada 
Hydro clarified that, as of March 20, 2006, there was no formal application before the 
CAISO or its Board, but that the CAISO is required to support any project that promotes 
either system reliability or economic efficiency in accordance with the CAISO Tariff.  
Nevada Hydro stated that the CAISO’s own preliminary analysis demonstrated reliability 
benefits resulting from the combined Project and, therefore, it urged the Commission to 
grant the requested rate principles without condition.  Second, Nevada Hydro stated that 
reliability benefits should suffice and that economic savings analyses are not a pre-
requisite for Commission approval of incentive rate treatment.16  Third, Nevada Hydro 
stated that, unlike traditional transmission projects, there are additional construction and 
development risks associated with the combined Project due to the addition of the pump 
storage facility (e.g., complicated construction and licensing requirements).  Finally, 
Nevada Hydro responds that all of the transmission, pumping, storage, and generation 
functions of the combined Project can be effectively integrated with CAISO grid 
operations in late 2007.   

16. Notice of Nevada Hydro’s responses to the Commission request for more 
information was published in the Federal Register, 71 Fed Reg. 19,493 (2006) and 71 
Fed. Reg. 21,008 (2006), with interventions and protests due on or before April 21, 2006 

                                              
15 The bulk of this response is an interconnection study performed by an 

independent third party in March 2005.  
16 Nevada Hydro later supplemented its response with testimony from an expert 

witness, Matthew P. Harris, stating that the combined Project is expected to provide 
benefits including:  (1) reduced RMR contract costs in the San Diego service area of 
about $114 million/year; and (2) reduced energy costs and an expected $64 million/year 
in net energy savings for California electricity customers.  Nevada Hydro states that this 
total of $178 million in annual benefits is well in excess of the $148 million levelized 
costs associated with the combined Project’s investment.   
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and April 28, 2006, respectively.  SDG&E and SCE filed comments.  Nevada Hydro filed 
an answer.  
 
17. Commenting on Nevada Hydro’s supplemental filings, SDG&E and SCE reiterate 
previous arguments and question whether the CAISO’s independence will be 
compromised by Nevada Hydro’s proposal.  These intervenors also take issue with the 
support provided by Nevada Hydro’s in its supplemental filing, which, according to the 
intervenors, relies on out-of-date data and lacks an accurate analysis of ratepayer benefits.   
 
18. Nevada Hydro responds that it has provided sufficient evidence demonstrating that 
the combined Project will increase import capability in the region, reduce RMR contract 
costs, and provide value in the ancillary market, as well as significant environmental 
benefits.  Nevada Hydro states that it is not attempting to socialize the fixed cost of 
generation or recoup energy costs, but rather to recoup ancillary services costs, which are 
already treated as transmission under the CAISO Tariff.  Nevada Hydro clarifies that it 
does not intend to retain the Transmission System Rights for the combined Project, 
thereby reaping financial gains above revenues realized through rates; instead, it will 
leave energy revenues and profits for the benefit of the ratepayers, through the CAISO.  
In response to SDG&E and SCE’s concerns that transferring operational control of the 
LEAPS project to the CAISO may jeopardize the CAISO’s independence, Nevada Hydro 
states that the CAISO often influences market outcomes, including in the CAISO’s 
decisions to issue RMR dispatch notices for energy and ancillary service capacity, which 
have an impact on real-time imbalance energy prices.    
 
Nevada Hydro’s Supplemental Filing in Response to Order No. 679 
 
19. On September 11, 2006, Nevada Hydro submitted a supplemental response to  
provide options for the Commission to consider regarding how the CAISO could exert 
functional control of the LEAPS facility without becoming a de facto market participant, 
and to request an additional rate incentive (i.e., 100 percent CWIP in rate base) in light of 
Order No. 679.17  Nevada Hydro provides testimony describing how the LEAPS facility 
could be incorporated into the CAISO system without causing market interference under 
three separate approaches:  (1) the CAISO assumes operational control and bids and 
schedules into the market but creates a firewall between the actual operators of the 

                                              
 17 Nevada Hydro states that full recovery of prudently incurred CWIP would 
reduce costs to ratepayers by an estimated $100 million. 
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LEAPS facility and transmission personnel to ensure that the LEAPS operators will have 
no access to non-public information; (2) the CAISO periodically auctions its right to 
operate the LEAPS unit to market participants; and (3) the CAISO contracts with a third 
party.  Under the last approach, the CAISO will be prohibited from sharing non-public 
information with this third party. 
 
20. Notice of the supplemental filing was published in the Federal Register, 71 Fed. 
Reg. 55,460 (2006), with interventions and protests due on or before October 2, 2006.  
The CAISO filed its comments, a motion for a technical conference, and a request for 
expedited action.  PG&E and SDG&E filed comments.  The California Electricity 
Oversight Board filed a motion to intervene out of time.  CPUC filed a motion to file 
comments out of time. 
 
21. The CAISO responds to Nevada Hydro’s latest supplemental filing and comments 
on several issues of concern regarding the LEAPS proposal that must be resolved before 
the CAISO Board may act on the combined Project:  (1) whether it is appropriate to 
include the costs of the LEAPS facility in CAISO TAC rates or whether the LEAPS 
facility should be treated like other similar resources in California; (2) whether it is 
appropriate for the CAISO to bid and schedule the LEAPS facility into CAISO markets 
and under what terms; and (3) whether the treatment of the proposed LEAPS facility will 
establish a precedent for the treatment of other pumped hydro units in California.18  The 
CAISO states that it currently does not have operational control of any cost-based 
pumped hydro and that important questions are raised as to how the CAISO would treat 
the LEAPS project for operational and cost recovery purposes.  While the CAISO takes 
no position on the specific incentives requested by Nevada Hydro for the LEAPS facility, 
the CAISO requests that the Commission defer action on ruling on the proposed rate 
incentives for the LEAPS facility pending the outcome of a technical conference to 
address the factual and policy issues surrounding this proposal.   
 
22. The CAISO states that each of the three approaches provided by Nevada Hydro 
regarding how the LEAPS project could be incorporated into the CAISO system require 
further analysis and development.  Specifically, a concern for the CAISO is Nevada 
Hydro’s intention that the CAISO adopt a strategy to maximize the profits of the LEAPS 
unit.  The CAISO argues that “even if such profits offset TAC payments, they could 
increase overall Market Clearing Prices.”  Moreover, the CAISO finds that Nevada 
Hydro’s proposal may jeopardize its non-profit, tax-exempt status under section 
501(c)(3) of the Internal Revenue Code of 1986.  The CAISO believes that these issues 
                                              

18 The CAISO mentions that, currently, pumped hydro storages devices in its 
footprint are dispatched by Load Serving Entities on behalf of their customers. 
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should be addressed expeditiously in a process that includes input from stakeholders to 
achieve a mutually acceptable resolution.  Thus, the CAISO requests that the 
Commission schedule, on an expedited basis, a technical conference to allow the CAISO 
to work with Nevada Hydro and other interested parties on developing a resolution to the 
issues concerning incentive rates for the LEAPS facility.  The CAISO does not believe it 
is necessary for the Commission to delay ruling on the wires portion of the project, but 
notes that the proposed interconnection must still be approved under the transmission 
planning procedures of the CAISO Tariff. 
 
23. SDG&E and PG&E state that EPAct 2005 does not require the Commission to 
provide the same ratemaking treatment to pumped hydro as traditional transmission 
assets.  Instead, they contend that both EPAct 2005 and Order No. 679 call for a project-
specific analysis and a careful application of incentive rates to some or all parts of 
projects warranting incentive ratemaking.  PG&E argues that the Commission should 
require Nevada Hydro to show that reliability of California’s bulk electric system will not 
be adequate without the resource offered by the proposed pumped hydro project and that 
the only way the proposed pumped hydro project will be built is to obligate the CAISO to 
take and pay for operational control of the project.  As to the approaches proffered by 
Nevada Hydro, SDG&E and PG&E argue that Nevada Hydro overlooks whether CAISO-
control of the pumped hydro project is consistent with its charter and mandate to 
administer independently the transmission grid.  PG&E argues that a hearing is necessary 
to test the facts asserted in Nevada Hydro’s testimony.   
 
24. CPUC argues that the Commission should reject Nevada Hydro’s request to fully 
recover prudently incurred CWIP because Order No. 679 does not provide an absolute 
right for transmission owners to obtain unjust and unreasonable rates.  SDG&E argues 
that Nevada Hydro should explain how it derived the figure of reduced costs resulting 
from the recovery of CWIP, as well as the sources from which the funds would be saved, 
and the beneficiaries of those savings.  CPUC, along with SDG&E, state that Nevada 
Hydro has not fully responded to CPUC’s concerns raised in its February 17, 2006 
protest regarding the nature and magnitude of Nevada Hydro’s requested incentives. 
 
Discussion  
 
 A.   Procedural Matters    

25. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,         
18 C.F.R. § 385.214 (2006), the timely, unopposed motions to intervene serve to make 
the entities that filed them parties to this proceeding.  We will allow the late interventions 
of the CAISO, DWR, CPUC, California Electricity Oversight Board, the Cities, and 
Elsinore Valley because they have each demonstrated an interest in this proceeding that 
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cannot be adequately represented by any other party.  Given this fact and the lack of 
undue prejudice or delay, we will grant the late-filed motions to intervene.  Rule 
213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.                        
§ 385.213(a)(2) (2006), prohibits an answer to a protest unless otherwise ordered by the 
decisional authority.  We will accept Nevada Hydro’s answers because they have 
provided information that assisted us in our decision-making process. 
 
 B.  Commission’s Determination 

26. Nevada Hydro’s proposal presents a number of important issues, some of which 
are issues of first impression.  Nevada Hydro seeks a determination from the Commission 
that:  (1) the LEAPS facility is an advanced technology per EPAct 2005; (2) the 
incentives it seeks, including whether to treat the pumped storage as transmission for rate 
recovery purposes, are just and reasonable; and (3) the CAISO should either manage or 
facilitate the management of the LEAPS facility.  The Commission is committed to 
providing appropriate incentives for critical transmission infrastructure that, as stated in 
Order No. 679, either improve the reliability of the grid or reduce congestion costs.19  We 
note that while the state of California has added or is in the process of building additional 
infrastructure, there remains a need for infrastructure.  Nevada Hydro has proposed a 
project that may help meet the needs of the CAISO in managing the grid and serving 
load.  

27. With regard to whether the LEAPS facility meets the requirements of section 1223 
of EPAct, we find that it does.  Section 1223 of EPAct 2005 declares pumped hydro an 
“advanced transmission technology” that this Commission should encourage, as 
appropriate.  Nevada Hydro’s LEAPS facility meets the requirements of this section.  
However, at present, we do not have sufficient information to determine whether 
inclusion of the LEAPS facility in the CAISO’s TAC is appropriate and whether the rate 
incentives requested by Nevada Hydro are justified and would result in just and 
reasonable rates for California ratepayers.  During the course of this proceeding, several 
analogous studies, memorandums, transcribed communications and testimony have been 
submitted; however, none have been definitive or complete.  

                                              
19 In Order No. 679, the Commission requires an applicant seeking incentive rates 

to show that its incentive rates are justified by demonstrating that:  (1) the facilities for 
which it seeks incentives either improve the reliability of the grid or reduce congestion 
costs, consistent with the requirements of section 219; and (2) that there is a nexus 
between the incentive sought and the investment being made.  Order No. 679, FERC 
Stats. & Regs. ¶ 31,222 at P 76. 
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28. Nevada Hydro has put CAISO in an unusual position here, basically asking the 
CAISO to decide how the pumped storage project should be managed, as well as who 
should manage the pumped storage project.  Without information from the CAISO as to 
how it expects to use this facility for meeting load and managing the grid, and whether 
and to what extent this facility reduces congestion or enhances reliability, it is premature 
for the Commission to, in the first instance, determine whether incentives are appropriate 
and whether the costs of the LEAPS facility should be included in the TAC and thus 
recovered from all customers on the CAISO system that pay the TAC.   

29. The CAISO has expressed a number of concerns shared with this Commission  
regarding the implementation of Nevada Hydro’s proposal – namely, how the 
implementation will work.  In its latest comments, the CAISO states that each of the three 
approaches provided by Nevada Hydro (i.e., the CAISO assumes operational control of 
the facility but imposes a firewall to prohibit the improper sharing of non-public 
information, the CAISO periodically auctions its right to operate the LEAPS unit to 
market participants, and the CAISO contracts with a third party) regarding how the 
LEAPS project could be incorporated into the CAISO system require further analysis and 
development.  Additionally, the CAISO is unsure as to whether Nevada Hydro’s intention 
that the CAISO adopt a strategy to maximize the profits of the LEAPS unit is appropriate 
because the CAISO is uncertain as to whether Nevada Hydro’s proposal will jeopardize 
its non-profit, tax-exempt status.  Therefore, the CAISO requests a technical conference 
among the parties to address these issues.   

30. We understand the predicament of the CAISO; however, we see no need at this 
time for the Commission to convene a technical conference.  The CAISO has the 
expertise to determine how best to integrate the LEAPs project into the grid and has 
processes in place that allow it to meet with all affected stakeholders to determine what 
role the CAISO should have with regard to this project.  Thus, we believe that the CAISO 
can provide the best forum for exploring the issues and solutions and explaining to 
Nevada Hydro the options available to it.  As mentioned above, Nevada Hydro has 
implicated the CAISO in its plans, and without more information from the CAISO, we 
are unable to rule.  The CAISO is directed to report to the Commission no later than 60 
days from the date of this order, the outcome of its discussions with stakeholders 
regarding the LEAPs project.  The CAISO should address, among other things it deems 
necessary, the following: operation/management options and recommendations, cost 
recovery options given the CAISO’s determination of the extent to which the combined 
Project reduces congestion costs or enhances reliability; whether the CAISO can 
effectively operate this combined Project in the context of being an independent system 
operator; whether it is appropriate to include a cost-based, fixed revenue requirement in 
its TAC where the benefits associated with that revenue requirement will be determined  
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by the daily operation of the market; whether the CAISO recommends inclusion of the 
LEAPS costs in its TAC and, if so, why? 

31. Further, the CAISO should provide information on all correspondence or 
discussions the CAISO has had with the Internal Revenue Service (IRS) regarding 
whether a change in tax status would occur if the CAISO assumes operational control 
over the LEAPS facility, including whether the CAISO has sought a Letter Ruling from 
the IRS regarding a possible change in tax status, or whether it plans to seek such a Letter 
Ruling.      

32. With regard to the proposed incentive rates for the TE/VS Interconnect project, we 
find that Nevada Hydro has not provided sufficient evidence to support its requested 
ROE.  The Commission issued Order No. 679 in compliance with EPAct 2005, and in 
that final rule, the Commission found that incentives must result in a rate that is within 
the zone of reasonableness.  Nevada Hydro has not provided us with any evidence or 
analysis (e.g., DCF study) that would show the requested returns are within the range of 
reasonable returns.  Accordingly, we direct Nevada Hydro to address this matter within 
30 days of the date of this order.  Further, the requested hypothetical capital structure, the 
three year rate moratorium, and the proposal for 100 percent recovery of CWIP will be 
subject to a future determination that the combined Project has met the requirements of 
Order No. 679.  Nevada Hydro’s combined Project will have to meet all elements of 
Order No. 679 before the Commission grants any of these incentives.   

The Commission orders: 

 (A)  The CAISO is hereby directed to file a response to this order within sixty 
(60) days of the date of this order, addressing the concerns raised herein.  
 
 (B) Nevada Hydro is hereby directed to file a response to this order within 
thirty (30) days of the date of this order, addressing the concerns raised herein.  
 
By the Commission. 
 
( S E A L ) 
 
 
 
     Magalie R. Salas, 
                     Secretary. 
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